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Dear Secretary of State

Re: Consultation on EOTAS

I write as an individual and as an SEN specialist solicitor, in response to the Government's consultation concerning
Education Otherwise Than At School ("EOTAS").

I have practised education law for more than 30 years and have represented many hundreds of children, young people
and families in disputes concerning special educational needs, Education, Health and Care Plans ("EHCPs"), school
placements, alternative provision and EOTAS. I therefore approach these proposals with considerable experience of
what happens when the theoretical operation of the SEND system meets the reality experienced by families.I am
content to be contacted directly about this response, and I am happy for this reply to be published. I believe my views
are shared by a wide body of people including in particular a large volume of people who follow me on social media.

I am profoundly concerned about the overall direction of these proposals.

My concerns is that, when the EOTAS consultation is read alongside the Government's wider SEND reforms and the
Children's Wellbeing and Schools Act 2026, a clear pattern emerges as it appears to support increasing State control
over decisions concerning children's education, diminishing parental influence, greater reliance upon standardised
provision and, most seriously, the proposed removal of important rights of independent appeal.

The starting point must surely remain the individual child. In more than three decades of practice I have never
encountered two children with SEND whose needs were identical. Children may share diagnoses, but their
presentation, communication, sensory profile, anxiety, cognition, social needs, family circumstances and ability to
access education can be profoundly different. I am therefore strongly opposed to any reform which allows genuinely
bespoke special educational provision to be displaced by predetermined or standardised Specialist Provision
Packages.
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The purpose of assessment should be to identify what provision the child requires. It should not become an exercise
in determining which existing package most closely accommodates the child. There is nothing inherently wrong with
the concept underlying an EHCP. Indeed, its great strength is precisely that it recognises that some children have
interconnected educational, health and social care needs which cannot sensibly be considered in isolation.

The consultation states:

"We want mainstream and specialist settings to provide a supportive, welcoming, and nurturing environment
for children and young people on EOTAS arrangements to return to."”

The words "to return to" are important. I fully accept that reintegration may be entirely appropriate for some children.
Where a child wants to return and the evidence demonstrates that a suitable school can meet their needs safely and
appropriately, that should of course be facilitated. But reintegration must be an outcome justified by the individual
evidence rathet than a predetermined policy objective.

For some children, education within a school environment is simply inappropriate. EOTAS is not a failure for those
children. Properly designed, it can represent precisely the opposite as it might offer a highly individualised
educational arrangement which finally enables a child who has repeatedly failed within conventional settings to learn,
develop and flourish.

The consultation's emphasis upon reassessment, transition and reintegration therefore causes me considerable
concern. A child should never be required to demonstrate repeatedly that an arrangement which is demonstrably
working should be dismantled merely because Government policy regards attendance at an institution as intrinsically
preferable.

The consultation states:

"EOTAS will continue to be available for children and young people with the most complex SEND who have
been assessed as needing a Specialist Provision Package and an EHCP."

That immediately raises the question: what happens to everybody else? There will continue to be children who cannot
reasonably attend school but who do not satisfy whatever future eligibility criteria are adopted for a Specialist
Provision Package and EHCP.

Section 19 of the Education Act 1996 presently provides an essential safety net. I am particularly concerned by
proposals which envisage alternative provision under section 19 as a "time-limited package" focused upon re-
engagement and reintegration. Again, the provision required must be determined by the child's circumstances rather
than an arbitrary expectation about duration.

The consultation contemplates different models under which responsibility for EOTAS may rest with the local
authority and/or the school or further education setting responsible for the Specialist Provision Package. What is
strikingly absent is an equivalent role for parents. At present parental wishes operate within an established legal
framework, including section 9 of the Education Act 1996 and the principles arising under Article 2 of the First
Protocol to the European Convention on Human Rights. Parents do not possess an absolute right to dictate educational
provision. Nor do I suggest that they should. But they do have a voice, and that voice matters and it should matter to
Government as after all parents ordinarily know their children in a way that neither a local authority officer nor a
school administrator possibly can. Their views should not simply be "heard" before the State makes its decision.
They should carry meaningful legal weight.



The consultation asks whether responsibility should rest with the local authority or the educational setting. My
response is that this presents an incomplete choice.

Perhaps however my most serious concern is concerning the loss of tribunal rights.
The consultation states:

"This means that parents and young people will not be able to appeal to the Tribunal specifically about
whether a child or young person should receive EOTAS arrangements."”

It then states that:

"...there would be no right of appeal to the SEND Tribunal against the local authority decision to change or
cease EOTAS arrangements."

I am profoundly opposed to both proposals. It is difficult to understand the justification for giving a public authority
greater control over an extraordinarily important decision while simultaneously removing the independent merits-
based jurisdiction capable of correcting that authority when it gets the decision wrong. The Government's own
consultation acknowledges the importance of dispute resolution, asking at Question 7 what arrangements should exist
to resolve disputes concerning the introduction, alteration or cessation of EOTAS. In my view, the answer already
exists. Indeed it exists because of the availability of the SEND tribunal.

An internal review, complaints procedure, mediation mechanism or other administrative process is no substitute for
an independent judicial body empowered to examine evidence and determine the merits of the case. Judicial review
is not an adequate alternative either. It is principally concerned with the lawfulness of decision-making, not with
substituting a court's assessment of the educational merits for that of the decision-maker.

I am also troubled that the consultation states that these appeal rights are to disappear but does not appear to ask
consultees where they agree that these rights should be removed. Instead, Question 7 asks what arrangements should
exist once decisions of this nature are made. That is an important distinction. Government should expressly consult
upon the principle of removing the jurisdiction before consulting upon what might replace it.

My concerns also extends considerably beyond EOTAS. The consultation states:
"There will no longer be appeal rights over the individual SEN and SEP set out in an EHCP..."

That would constitute a fundamental alteration to the SEND jurisdiction. For decades parents have been able to
challenge the description of their child's special educational needs and the special educational provision necessary to
meet them. That jurisdiction has enabled the Tribunal to require provision to be specific, evidence-based and, where
appropriate, quantified. Removing that ability and replacing it with challenges concerning an overall Specialist
Provision Package risks fundamentally changing the character of SEND protection.

Professionals, particularly educational psychologists and therapists, should be identifying the provision required by
the child. They should not find themselves assessing children against predetermined packages and asking where the
child can most conveniently be fitted. The child must determine the package. The package must never determine the
child.

In my view these proposals cannot sensibly be considered entirely separately from the Children's Wellbeing and
Schools Act 2026 and the wider SEND reforms. Taken together, they represent, in my opinion, a significant



recalibration of the relationship between parents and the State. Home-educating families face increased registration
and oversight. There are circumstances in which deregistration from special school is now subject to local authority
involvement and a statutory best-interests framework. The EOTAS proposals contemplate still greater institutional
control over commissioning and cessation of provision while simultaneously proposing to remove important
independent appeal rights. I am concerned about the cumulative effect.

Safeguarding children is plainly a legitimate and essential function of the State. But safeguarding must not become
synonymous with treating ordinary parental autonomy as inherently suspect. Nor should the existence of child
protection powers become a mechanism by which parents who disagree with public authorities are discouraged from
exercising legitimate educational choices. The balance between State responsibility and family autonomy is
important precisely because neither side is infallible.

I am also particularly concerned about younger children whose existing EOTAS arrangements are working. The
consultation contemplates reassessment at transition points and appears to distinguish between older children, for
whom stability may be prioritised, and younger children, for whom there may be a greater expectation of considering
a return to institutional education. Age alone should not determine this. Where EOTAS is demonstrably meeting a
child's needs, there should be a strong presumption of continuity unless evidence demonstrates that another
arrangement would better meet those needs.

Families should not live with the permanent anxiety that a successful arrangement may be dismantled simply because
their child has reached an administratively convenient transition point.

My professional experience also causes me considerable concern about children unable to attend school because of
physical or mental health difficulties. In practice, families frequently encounter considerable difficulty obtaining
definitive statements from CAMHS, GPs or other clinicians that a child is "unfit" to attend school. Professionals can
understandably be reluctant to stray into what they perceive to be educational decision-making. The consequence can
be stalemate: the child cannot attend, the school cannot meet the need, health professionals will not make the
statement the local authority seeks, and suitable education is delayed. Reform should address that practical problem
rather than construct further gateways through which already vulnerable children must pass.

I similarly oppose arbitrary time limits upon accredited online provision. For some children online education may
appropriately be temporary. For others it may constitute an important component of a sustainable long-term
educational arrangement. The correct duration should therefore depend upon individual circumstances and evidence.
Twelve weeks is an administrative period. It is not a diagnosis.

I support appropriate standards designed to protect children receiving education outside conventional settings.
Quality assurance, however, must be proportionate and must not destroy precisely the flexibility which makes
EOTAS successful. I would be particularly cautious about placing responsibility for quality assurance exclusively
with local authorities while simultaneously increasing their commissioning and decision-making powers.There is an
obvious case for independent oversight.

Finally, I am troubled by the timing and structure of this consultation. I knew from the earlier SEND reform proposals
that significant change was contemplated. What I did not expect was that, so soon after the wider consultation in
which Ministers repeatedly emphasised their desire to listen to parents, professionals and the SEND community,
another consultation would repeat several of the same fundamental propositions before Government had
demonstrated how the responses already received had affected its thinking. It inevitably creates the impression
amongst families that consultation is taking place after the principal direction of policy has already been determined.
That impression must be addressed in my view. Consultation must mean more than asking people how a
predetermined policy should operate. On matters as fundamental as removing Tribunal rights, Government should
ask the prior question whether this right should be removed at all?



Conclusion

I therefore ask the Government to reconsider these proposals fundamentally. EOTAS should remain available
according to individual need and reintegration should never be predetermined. Bespoke provision should remain
genuinely bespoke and parents should retain a meaningful legal voice. Sections describing individual needs and
provision should remain capable of independent merits-based challenge. Decisions to refuse, change or cease EOTAS
should remain appealable to the SEND Tribunal. Most importantly, Government should resist the temptation to
regard greater State control as necessarily synonymous with better protection for children.

Parents sometimes get things wrong. Schools sometimes get things wrong. Local authorities sometimes get things
wrong. Governments sometimes get things wrong. That is precisely why independent safeguards matter.

The Government should not respond to imperfections within the SEND system by concentrating greater decision-
making power in those very public bodies whose decisions families presently need the Tribunal to challenge. Children
with SEND do not need fewer rights because the existing system is under pressure. They need a system which

identifies their individual needs and provides the education necessary to meet them.

I therefore urge you to reconsider both the substance of these proposals and the balance they strike between the State,
families and independent judicial scrutiny.

Yours faithfully

Michael Charles

SCHEDULE: RESPONSES TO CONSULTATION QUESTIONS

Chapter 1: Reforming Education Otherwise Than At School

Q1. How can we best support the needs of children and young people who are not eligible for a Specialist
Provision Package but are unable to continue their education in a formal setting?

There must remain a clear legal entitlement to suitable, individualised education for children who cannot attend a
formal educational setting, irrespective of whether they satisfy the proposed eligibility criteria for a Specialist
Provision Package or EHCP. Section 19 of the Education Act 1996 presently provides an essential safety net. That
duty must remain needs-led and should not be diluted by an assumption that alternative provision is necessarily short-
term or merely a mechanism for returning a child to school.

A child who cannot attend school does not cease to require education because they fail to satisfy a particular
administrative threshold. I am therefore concerned about creating a binary system in which children with the most
complex needs receive Specialist Provision Packages whilst those falling outside that threshold are placed upon
temporary pathways directed principally towards reintegration. Provision must follow need.

I am also concerned that the question assumes the Specialist Provision Package model rather than asking whether
restricting access to longer-term EOTAS in this manner is appropriate in the first place.

Q2. Which approach to commissioning and overseeing EOTAS arrangements do you think would work best?



Neither of the principal approaches proposed provides sufficient protection. I favour another approach. Responsibility
should not simply be transferred between a local authority and a named school or further education setting. Parents
and young people must have a meaningful role in decisions concerning EOTAS, supported by independent
professional evidence and ultimately protected by access to an independent SEND Tribunal.

The consultation essentially asks whether the local authority should decide or whether the educational setting should
decide. It does not adequately address what happens where the parents, who ordinarily know their child better than
either institution, fundamentally disagree. That omission is particularly troubling when read alongside the proposed
removal of Tribunal appeal rights.

Q3. Under your preferred approach, what support, capacity or safeguards would be needed to enable the
named school or further education setting and/or local authority to undertake their roles effectively?

The essential safeguards should include meaningful parental participation. One should pay proper regard to the child
or young person's wishes and feelings as well as to independent professional assessment. We need transparent and
published decision-making criteria with properly reasoned written decisions alongside regular reviews based upon
evidence rather than arbitrary timescales with continuity where existing arrangements are successful. Crucially it is
essential that there is a full right of appeal to the SEND Tribunal. The most important safeguard is independence.
Neither a local authority nor a school should effectively become the final arbiter of the correctness of its own decision.

Q4. What safeguards should be in place to support consistent, needs-led decisions about when EOTAS is the
most appropriate way to meet a child or young person's needs, including where suitable school or further
education provision may be limited or unavailable?

The central safeguard should be that individual need determines provision.

The availability of local provision must not distort the assessment of what the child actually requires. A shortage of
suitable schools does not transform an unsuitable school into a suitable one. Decisions should be based upon
comprehensive evidence, including educational psychology and relevant therapeutic or medical evidence, the child's
history, previous placement breakdowns, sensory and emotional needs, the child's own views and meaningful
consideration of parental evidence. There must also remain independent Tribunal scrutiny.

Consistency is desirable. Uniformity is not. Children with SEND are not standardised and their provision cannot
safely be reduced to standardised pathways merely in the interests of administrative consistency.

QS. What factors are important for effective reintegration planning for children and young people receiving
EOTAS provision?

The first question must always be whether reintegration is appropriate at all. Where it is appropriate, planning should
be gradual, evidence-led, properly resourced and based upon the child's wishes, parental views and professional
evidence. There should be clear contingency arrangements allowing the process to pause or reverse if the child's
wellbeing deteriorates.



Successful EOTAS should never be regarded as inherently temporary. For some children, reintegration may be an
excellent outcome. For others it may cause precisely the harm that EOTAS was introduced to prevent.

Q6. What safeguards are needed to ensure reintegration planning best supports progress and the child or
young person's long-term outcomes?

There should be no presumption in favour of reintegration. The safeguards should include independent professional
evidence, meaningful parental consent and participation, consideration of the child's wishes and feelings, measurable
evidence that the proposed setting can actually meet need, gradual transition arrangements and access to independent
appeal where there is disagreement. Most importantly, reintegration must be capable of being rejected as an outcome.
A process cannot genuinely be needs-led if its destination has already been determined.

Q7. What arrangements are needed to provide parents with a clear route to resolve disputes if decisions are
made: about whether new EOTAS provision should be put in place; or to change or cease EOTAS provision
that has already been put in place?

The SEND Tribunal should retain jurisdiction to determine these disputes on their merits. I strongly oppose the
proposal to remove that jurisdiction. The consultation expressly states that parents and young people will no longer
be able to appeal specifically about whether EOTAS should be provided and that there would be no right of appeal
against a decision to change or cease EOTAS.

An internal review, complaints procedure, mediation process or other administrative mechanism is not an adequate
substitute for an independent judicial body capable of considering evidence and determining the merits. Nor is
judicial review an adequate substitute. Judicial review principally examines the lawfulness of decision-making; it
does not provide the same merits-based jurisdiction as the SEND Tribunal.

I am particularly concerned about the formulation of Question 7 itself. The consultation states that existing appeal
rights will disappear and then asks what dispute-resolution mechanism should exist instead.

It does not expressly ask the logically prior and fundamentally important question which is “ do consultees agree that
the existing Tribunal appeal rights should be removed at all? My answer to that unasked question is an unequivocal
no.

Q8. Do you agree or disagree that non-school alternative provision delivering EOTAS special educational
provision to children of compulsory school age should be required to comply with new national regulatory
standards?

I agree in principle with appropriate quality standards, but only subject to important qualifications. Children are
entitled to safe and high-quality provision. However, national standards must not become national standardisation.
EOTAS frequently succeeds precisely because it permits provision to be designed differently around an individual
child.

Regulation must therefore be proportionate and sufficiently flexible to accommodate genuinely bespoke
arrangements. It must not create such administrative or financial burdens that small specialist providers disappear
from the market or innovative provision becomes practically impossible.



Q9. Do you agree or disagree that local authorities should be responsible for quality assuring non-school
alternative provision delivering special educational provision EOTAS for children of compulsory school age?

I agree that quality assurance is necessary, but I do not agree that responsibility should rest exclusively with the local
authority.

The consultation proposes considerably greater local authority involvement in determining and overseeing provision.
Giving the same authority responsibility for determining entitlement, commissioning arrangements and effectively
judging their quality risks insufficient separation of functions.

Independent national or regional oversight would provide greater confidence to families and providers.

Q10. For young people aged 1625, should quality assurance and oversight arrangements of EOTAS provision
align with the approach proposed for children of compulsory school age?

Not automatically. Provision for young people aged 16-25 must reflect preparation for adulthood, independence,
employment, community participation, further and higher education and the young person's own developing
autonomy. Quality assurance is important, but the framework should permit substantially greater flexibility according
to individual circumstances.

Chapter 2: Supporting Children and Young People on Existing EOTAS Arrangements

Q11. When should assessment take place, if at all, for children and young people on existing EOTAS
arrangements?

A flexible, case-by-case approach should be adopted. Assessment should occur where there is evidence of a material
change in need or circumstances, or where the child, young person or family seeks reconsideration. I oppose
automatic reassessment simply because a child reaches a predetermined age or transition point.

Where EOTAS is established, successful and meeting need, stability is itself important. Families should not
repeatedly have to prove that provision which is demonstrably working should be allowed to continue.

Q12. If a needs assessment takes place and a child of primary age is assessed as eligible for an EHCP, do you
agree that they should move onto a Specialist Provision Package, with any EOTAS arrangements managed in
line with the proposals set out in Chapter 1?

No, I do not agree with this as an automatic consequence.. Eligibility for an EHCP should lead to an individual
determination of needs and provision. I am strongly opposed to a system in which assessment becomes principally
concerned with allocating children to predetermined packages. The package must follow the child. The child must
not be made to fit the package.

My objection is reinforced by the proposed Chapter 1 arrangements concerning decision-making and the removal of
Tribunal rights.



Q13. If a needs assessment takes place, what should be the next step for those who are not eligible for an
EHCP?

A flexible, case-by-case approach. Existing EOTAS or alternative provision should be capable of continuing where
the evidence demonstrates that it remains appropriate. Absence of eligibility for an EHCP cannot logically establish
that school attendance is appropriate. The determining consideration must remain the child's individual educational
needs and circumstances.

Q14. Which factors best support stable transitions and progression for children receiving EOTAS, including
return to education where appropriate?

The words "where appropriate" are critical. Transition should not be synonymous with return to school. Progression
may mean return to school for one child, continuation of EOTAS for another, increased community-based learning
for another, and movement into further education, employment or supported adulthood for another.

Factors should include the child's wishes, parental views, professional evidence, previous placement history,

emotional and physical wellbeing, sensory needs, educational progress and, above all, evidence that any proposed
destination can actually meet the child's needs.

Chapter 3: Children Receiving Alternative Provision Because Their Health Needs Cannot Be Met in School

Q15. How effective is the current system in enabling schools to put in place early support for children whose
health needs affect their participation in education, before requiring the local authority to arrange alternative
provision?

In my professional experience: highly ineffective in too many cases I repeatedly encounter children who remain
without suitable education for substantial periods while responsibility passes between schools, local authorities and
health services. A particular practical difficulty arises where local authorities seek medical evidence stating expressly
that a child is "unfit" for school, while CAMHS, GPs and other health professionals may understandably be reluctant
to make what they perceive as an educational or placement decision. Children can become trapped between systems.

Q16. How could roles and responsibilities between schools, local authorities and health partners be clarified
to support more timely and effective support for children who are unable to attend school due to health reasons
and require alternative provision?

There should be clear statutory guidance establishing that a child's entitlement to suitable education does not depend
upon obtaining particular formulaic medical evidence. Schools, local authorities and health partners should have
clearly delineated responsibilities, meaningful timescales and mechanisms for rapid multidisciplinary decision-
making. Local authorities should not be permitted to delay section 19 provision while waiting indefinitely for health
professionals to express themselves in particular terminology.



The focus must be upon the evidence concerning the child's ability to access the education actually available to them.

Q17. Where an alternative provision placement is required to meet health needs, how can children be better
supported to transition back into a school?

The question again begins from an assumption which concerns me. The correct question should be whether returning
to school is appropriate before asking how it should occur. Where return is appropriate, it should be gradual, properly
supported, multidisciplinary and reversible if difficulties recur. Where the evidence demonstrates that school remains
inappropriate, alternative provision should continue. No child should be required to become ill again merely to
demonstrate that reintegration was unsuccessful.

Chapter 4: Children Receiving Alternative Provision from Accredited Online Education Provision

Q18. What approach, if any, should be taken to the duration of placements for children receiving alternative
provision through Online Education Accredited Providers?

The duration should depend upon individual circumstances. I oppose arbitrary time limits. For some children online
provision may appropriately last weeks. For others it may be required for months or considerably longer. Its duration
should be determined by educational need, progress, health and individual circumstances. A twelve-week
administrative rule cannot sensibly determine the educational needs of every child.

Q19. Should children receiving alternative provision through Online Education Accredited Providers remain
on the admission register of a school?

It should depend upon individual circumstances. There should be no universal rule. Remaining registered may
provide important continuity and facilitate reintegration for some children. For others, particularly where the school
itself has become associated with significant anxiety, trauma or repeated placement failure, maintaining that
relationship may serve no useful educational purpose. Again, individual circumstances must determine the answer.



Yours faithfully,

SINCLAIRSLAW



